STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
ELI TE HEALTH CARE SERVI CES, | NC,
Petiti oner,
Case No. 98-5214

VS.

AGENCY FOR HEALTH CARE
ADM NI STRATI ON,

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Upon due notice, WIlliam R Cave, an Admnistrative Law
Judge for the D vision of Adm nistrative Hearings, held a fornal
hearing in this matter on April 6, 1999, in Arcadia, Florida.

APPEARANCES

For Petitioner: Edmund N. Jackson
Qual i fied Representative
Elite Health Care Services, |nc.
Post O fice Box 2444
Arcadi a, Florida 34265

For Respondent: Karel Baarslag, Esquire
Agency for Health Care Adm nistration
St ate Regi onal Service Center
2295 Victoria Avenue
Fort Myers, Florida 33901

STATEMENT OF THE | SSUE

Shoul d Petitioner be assessed a |late fee for failure to

tinely file its renewal application for its Honme Health Iicense?



PRELI M NARY STATEMENT

By |etter dated Novenmber 2, 1998, the Agency for Health Care
Adm ni stration (Agency) advised Petitioner, anong other things,
that it was being assessed a |late fee in the amount of $2,700 for
failure to tinely file its application for renewal of its Honme
Care license. By letter dated Novenber 11, 1998, Petitioner
protested the assessnent of the late fee and requested a forma
hearing. By Notice dated Novenber 24, 1998, the Agency referred
this matter to the Division of Adm nistrative Hearings (D vision)
for the assignment of an Adm nistrative Law Judge and for the
conduct of a hearing.

At the hearing, Petitioner presented the testinony of Edmund
N. Jackson. Petitioner's Exhibits Nunbered 1 and 2 were received
as evidence. The Agency presented the testinony of Cynthia
Karesh. The Agency's Exhibits Nunbered 1-3 were received as
evi dence.

A Transcript of this proceeding was filed with the Division
on April 14, 1999. The Agency filed its Proposed Recomrended
Order. Petitioner elected not to file a proposed recomrended
order.

FI NDI NGS OF FACT

Upon consi deration of the oral and documentary evi dence
adduced at the hearing, the follow ng relevant findings of fact

are nade:



1. At tines pertinent to this proceeding, Petitioner was
licensed as a Non-Certified Hone Health Agency, |icense no.
HHA203220961, with an effective date of Cctober 1, 1997, and an
expiration date of Septenber 30, 1998.

2. The Agency furnished Petitioner an application for
renewal of its license in June 1998. The renewal application was
due to be filed with the Agency 60 days before the expiration of
Petitioner's then current |icense.

3. Petitioner's application for renewal of its then current
license was received by the Agency on August 28, 1998. To avoid
any |late fees, Petitioner's renewal application should have been
filed with the Agency no later than August 2, 1998. Petitioner's
renewal application was filed 26 days |late. Petitioner did not
deny that its renewal application was filed | ate.

4. By letter dated Novenber 2, 1998, the Agency notified
Petitioner that its renewal application had been received on
August 29, 1998, when in fact the renewal application was
recei ved on August 28, 1998. The letter further advised
Petitioner that it was being assessed a |ate fee of $2,700. 00.
This late fee was cal cul ated by nultiplying the nunber of days
late (27) times $100.00 per day. The date received set out in
the letter of Novenmber 2, 1999, was incorrect and the nunber of
days shoul d have been 26. Therefore, the correct anmount of the

| ate fee shoul d have been $2, 600. 00.



5. The | ateness of the renewal application was due to a
financial hardship that Petitioner was suffering at that tine
because Petitioner had to purchase a Medicaid surety bond. There
were not enough funds for both the surety bond and application
renewal fee.

6. Petitioner has a waiver (Medicaid) for care of certain
handi capped persons contracted with the Human Servi ces Foundati on
whi ch requires a surety bond.

7. Petitioner provides respite hone health aid nurses and
homenmeker's servi ces.

8. There was no evidence that Petitioner had ever been | ate
before in filing its license renewal application.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has jurisdiction
over the parties and the subject matter of this proceedi ng
pursuant to Sections 120.57(1), Florida Statutes.

10. The burden of proof is on the party asserting the
affirmati ve of an issue before an adm nistrative tribunal

Fl ori da Departnment of Transportation v. J.WC. Conpany, Inc.,

396 So. 2d 778 (Fla. 2d DCA 1981). To neet this burden, the
Agency nust establish facts upon which its allegations are based

by cl ear and convi nci ng evidence. Departnent of Banking and

Fi nance, Division of Securities and |Investor Protection vs.

Gsborne Stern and Conpany, 670 So. 2d 932 (Fla. 1996).




11. Section 400.471(5), Florida Statutes, requires a hone
health agency to submt its renewal application to the Agency 60
days before the |icense expiration date. Rule 59A-8.0086(4),

Fl orida Adm nistrative Code provides for late fees in the anount
of $100. 00 per day for each day the renewal application is |ate,
up to a maxi mum anmount of $5,000.00. It appears that the Agency
does not have a specific rule which provides for reduction of
|ate fees in the event of mtigating circunstances. However, the

Agency's position, as established in Hone Nursing Services, |nc.

vs. State of Florida Agency for Health Care Adm ni stration, AHCA

98- 396- FCl - OLC, has been to reduce late fees where there is
showi ng of mtigating circunstances such as being a Mdicaid
provi der or never being late in renewing a |license.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law and the mtigating circunstances, it is reconmended that the
Agency enter a final order inposing a |late fee of $500.00 to be
paid by Petitioner within 60 days of the date of the final order,
subject to any other condition the Agency may deem appropri ate.
DONE AND ENTERED this 15th day of June, 1999, in

Tal | ahassee, Leon County, Florida.

WLLIAM R CAVE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675



Fax Filing (850) 921-6947
wwv, doah. state.fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 15th day of June, 1999.

COPI ES FURNI SHED

Ednmund N. Jackson, Adm ni strator
Elite Health Care Services, |Inc
Post O fice Box 2444

Arcadi a, Florida 34265

Karel Baarslag, Esquire

Agency for Health Care Adm nistration
St ate Regi onal Service Center

2295 Victoria Avenue

Fort Myers, Florida 33901

Sam Power, Agency Cerk

Agency for Health Care Adm nistration
Fort Knox Building 3, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308

Paul J. Martin, GCeneral Counsel
Agency for Health Care Adm nistration
Fort Knox Building 3, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt exceptions within 15 days
fromthe date of this Recomended Order. Any exceptions to this
Recomended Order should be filed with the agency that will issue
the Final Order in this case.



